THE MEDICAL MALPRACTICE
In January 1998 Gary and Sharon joined their neighborhood gym and began working out as part of an exercise program in keeping with Gary's Kaiser primary care physician, Dr. Deborah Shih's suggestion. Within a couple of weeks Gary would feel a burning sensation in his 3rd, 4th, and 5th toes of his right foot. He thought maybe his shoes were the problem at first, but then it progressed and now his heel was hurting whenever he worked out on the treadmill or cross trainer, both cardio vascular machines. The discomfort would cease as soon as he stopped the exercise. At Sharon's suggestion, Gary called Dr. Shih, his Kaiser primary care physician and told her of his symptoms, thinking it might be a condition called "bruised heels" his daughter had had a few years earlier. Dr. Shih responded to Gary by offering pain mediation which Gary declined. He did not need anything for pain; he was just concerned that he was having pain. A month passed and now the pain was in his calf. He and Sharon called Dr. Shih again and told her the pain was not getting better and in fact was getting worse and his calf was now hurting whenever he exercised, but would disappear when he stopped the exercise. Again, Dr. Shih's only response was an offer of pain medication which Gary again declined. Another month passed. The pain is now so great it radiates all the way up to Gary's thigh. A third phone call is placed to Dr. Shih. "What can this be? Is it related to the phlebitis Gary had years earlier? What makes it hurt when he works out and stop when he stops walking?" Gary is now having to walk short distances then stop until then pain subsides then can he walk another short distance until the pain subsides again. These are classic symptoms of claudication (blood flow obstruction). Dr. Shih replied with "I don't know what it could be. Do you want some pain medication?” It was now May 1998. Gary needed something for the pain by now. Dr. Shih prescribed vicodin and 800 mg Motrin tablets. Dr. Shih for the third time told Gary it was not necessary for her to see Gary. She did however refer Gary to a podiatrist. A foot doctor, not an MD although at the time, they didn't know the difference. Gary and Sharon just thought he was a specialist. It took a couple of weeks to get the appointment but they thought, finally someone is going to tell them what is going on. They gave the podiatrist, Dr. Wargon, Gary's history of the past four almost five months. Gary sat upright on the examination table with his legs dangling over the side. Dr. Wargon removed Gary's right shoe and sock. He moved Gary's foot up, down, left, right, "does that hurt?" he asked. Gary said, "no, only when I walk for a short distance, my whole leg will hurt, then I stop and wait for the pain to subside, then I can walk a short distance again." Doctor Wargon said everything looked fine, no problem here. Sharon asked Dr. Wargon, could this be a blood flow problem? Dr. Wargon pinched Gary's big toe then released it to see how fast the blood returned to the capillaries in his big toe and said no, he's got good flow. (At this time the artery in his right leg was blocked to his knee. The pinch the toe test is not reliable with the leg lower than the heart). Gary had told Dr. Wargon his lower back and buttocks would hurt also sometimes (we attribute that to his favoring his right leg when he limped) so Dr. Wargon thought Gary's problem might be stemming from a lower back problem. Gary said, "no it's not my back" but they sent him to physical therapy for an appointment with a nurse practitioner anyway. The nurse practitioner told Gary to do some exercises to strengthen his lower back. He and Sharon walked out totally frustrated with Kaiser Permanente. Another month would pass and now on Father's Day June 1998 Gary could no longer tolerate the pain and went to Kaiser's Santa Clara facility emergency room. There he saw an MD for the first time since this all began back in February. The ER doctor said "You have no pulse in your foot!” Finally! The ER doctor ordered an ultrasound, which told him Gary had complete blockage in the artery of his right leg. He was sent home with no blood thinning medication but with a promise of an appointment with the surgery clinic. Within a few days, Gary met the man who would forever change his life. Dr. Richard Lynn Frazier. He was very arrogant, stereotypical of surgeons you hear about that have attitude. He wouldn't talk to Sharon, only Gary. If Sharon asked a question, he would answer it to Gary. Didn't matter, they thought, at least they're going to fix what ails Gary. Dr. Frazier ordered an angiogram to see the extent of the blockage. The radiologist inserted a catheter into the artery in Gary's groin, shot in some dye and took x-ray pictures of his leg. The artery was completely blocked from behind the knee and below. Frazier said surgery was Gary's only option. Sharon asked what kind of surgery and he told them he wouldn't know until he "got in there". Sharon asked for examples. He said maybe bypass surgery or maybe removal of any plague buildup; to restore the flow was the important thing.  Another pre-surgery angiogram was ordered. This time the radiologist suggested that there was a treatment called thrombolysis whereby clot-busting medication is injected directly in the artery at the clot and in most cases breaks it up. "Why didn't Dr. Frazier tell us of this option?" Gary and Sharon wondered. "We'll take it,” they said. A needle in the groin is better than surgery any day. On July 2, 1998 Gary had his first thrombolysis treatment. The radiologist successfully broke up the clot in the artery of Gary's right leg. Dr. Frazier discharged Gary home with no blood thinning medication to keep more clots from forming. No blood tests were done to see what was causing Gary's blood to clot either. No testing was done to see if clotting was going on in his deep veins. He was just sent home. Within days the pain returned (due to the artery being blocked by clot again) and another thrombolysis treatment was scheduled. It also restored blood flow in Gary's leg. This time, Dr. Frazier sent Gary home on blood thinners, but only half the dose that was required was prescribed. Again Gary's pain returned. Gary was scheduled for surgery and was told to stop taking the blood thinning medication. On July 17, 1998 for the last time with both his legs, Gary walked into the Santa Clara Kaiser facility to undergo surgery to restore the blood flow in his leg.  

(Day 1 Friday July 17, 1998) Dr. Frazier elected to do bypass surgery. He took a vein and replaced the clotted artery with it. Blood flow was re-established to Gary’s foot. Soon the pulse was again lost in Gary’s foot. Compartmental syndrome had occurred. His leg was swelling and putting pressure on the arteries and veins, which carried the necessary blood to keep Gary’s leg alive. In this case all four compartments of Gary’s leg should have been opened to relieve the pressure. Only one compartment was opened. Gary’s leg couldn’t survive with one open compartment relieving the pressure of the swelling. 

(Day 2) It was Saturday night and Dr. Frazier informed Sharon he could not restore the blood flow to Gary’s foot and that amputation below the knee was all he could do now. Sharon asked that he break the news to Gary. He said he would in the morning. Sharon was unaware that without blood flow to Gary’s leg, tissue death was occurring and the waste product of that tissue death was poisoning his body. To say Gary was in intense pain is more than an understatement. Sharon still had not left his side. 

(Day 3) It was now Sunday morning, 8:00 am and Dr. Frazier came in and broke the news to Gary that he would have to amputate his leg below the knee. He asked for a few minutes to “let it sink in”. He was in so much pain. What else could they do? Sharon had asked for a second opinion but Dr. Frazier told her he couldn’t think of anyone to give her one. Sharon hadn’t slept except for in a chair at Gary’s bedside since Thursday night. Sleep deprivation was taking its toll on her. By 8:15am Gary agreed to the surgery and Sharon informed the nurse. By now Gary was narcoticized to the point of disorientation. He would start hallucinating before it was over. From the moment Dr. Frazier knew he needed to amputate Gary’s leg, he would wait over 50 hours until he did. Gary would lie in his hospital bed in pain beyond description as his leg slowly died and his body was slowly poisoned with the waste product of that tissue death.

(Day 4) It is Monday and Gary waits with Sharon still by his side for someone to take him to surgery. No does. Gary and Sharon are told there are no operating rooms available.

(Day 5) Gary waits all day and late into the evening when Kaiser finally takes him to pre-op. He overhears doctors talking saying “yeah, they really messed up on that guy”. He tries to tell Sharon but she doesn’t comprehend what he is saying. Gary is hallucinating when he is handed the surgery consent form. It read, “amputate right leg”. Obviously Gary didn’t read it and Sharon, so concerned for him at this point didn’t read it either. She had been told they were taking Gary’s leg below the knee. Above the knee never was an option. Gary and Sharon both were grateful that it would be below the knee since they knew the difference between having a knee and not having one. Gary and Sharon were told Gary would not lose his knee. Sharon waited with their children David and Lauri and with other family members until Dr. Frazier finally came out and informed Sharon that he amputated Gary’s leg above the knee “to save him from a second surgery” because there was a possibility the below the knee amputation wouldn’t be enough. Sharon asked to see Gary and Dr. Frazier led her to the post-op room where Gary was in more pain than Sharon had ever seen or could bear. She broke down for the first time and cried. 

Gary’s primary care physician Dr. Deborah Shih who had continually offered Gary pain medication came in to see him. Sharon was so angry with her she could hardly speak. Dr. Shih made small talk about how awful that this had happened. Sharon just wanted her to go away. Over the next several days Gary experienced fever, sweats, phantom pain where his leg was missing, and eventually on Day 12 was discharged home. Gary and Sharon were told Gary was fine now. No more clot, the leg is gone, go home and adjust. The aid wheeled Gary to his car and Gary got in. They had no way to get him out of the car and into the house when they got home. Sharon stopped at the local medical supply store on the way home and bought a walker, a device Gary could stand and hop forward one hop at a time in order to get to the toilet.

THE ARBITRATION ABUSE 

Arbitration abuse starts immediately with Kaiser. The first thing you notice is missing medical records. Gary’s records were gone from his first visit back after the amputation to have the staples removed to present day. Gary and Sharon asked where Gary’s records were. This was a huge deal to them. Gary just lost his entire right leg. There has been no diagnosis of the cause of the clotting and his records are missing. It was upsetting to them both. Gary saw several doctors (at Sharon’s insistence, Kaiser wasn’t offering any help). Gary and Sharon were told that Gary just had an unfortunate experience but the worst is over and go home and adjust. One doctor told them Gary had vasculitis and told Sharon if she didn’t convince Gary to take steroids as treatment, she would be the cause of his likely death. Neither Gary nor Sharon thought Gary had vasculitis. Dr. Frazier told them he didn’t. They were told all tests were negative for “everything”. Gary and Sharon kept pressing for someone at Kaiser to do something, but nobody did.

In late September 1998, Gary took a fall while on his crutches and ended up in the same emergency room he had been in earlier, Kaiser Santa Clara. After an ultrasound the ER doctor told Gary he had clot in the deep vein of the stump of his right leg. He was placed on blood thinners but there was no follow up as far as therapeutic levels of the medication. When Gary experienced pain in his groin area, Kaiser finally did a CAT Scan (x-ray of the deep veins) and found Gary had extensive deep vein thrombosis. He was placed on blood thinners finally that were more therapeutic.

Gary and Sharon decided to seek a legal opinion and were starting to question the course of events that had happened. They saw an attorney who first needed to procure their medical records.  He would wait several months and after several letters to Kaiser demanding they be turned over, some, but not all of the records were provided. What little there was, was given to an “expert” for an opinion. He told Gary and Sharon that the treatment was very bad, below the standard of care but without all the records and with the missing angiogram x-rays, he couldn’t say if malpractice occurred. The attorney filed a demand for arbitration to save Gary and Sharon’s statute of limitation rights and said he couldn’t take the case. Kaiser shortly thereafter demanded Gary and Sharon pick a neutral arbitrator. Gary and Sharon wrote back saying Gary had just lost his leg, they were trying to adjust, they had their contracting business to run, and please could they have some time. Kaiser responded with a motion for summary judgment. That is where Kaiser wins by default. If you don’t pick an arbitrator and show you have an expert stating malpractice occurred, they win. Sharon had received a random phone call from her construction attorney, Sharonrose Cannistraci. She was asking about how Gary was doing and Sharon mentioned the motion for summary judgment coming up. Sharonrose informed Sharon she needed to respond by the deadline or they would lose by default. She said she would take the case on a for fee basis. Sharon now had some of the missing angiogram x-rays. When the news came back that yes malpractice had occurred, Gary and Sharon both felt like the wind had been knocked out of them literally.

Sharonrose took the case, this time for a percentage of the recovery (for free if they lost) and so began their experience with the Kaiser Permanente mandatory binding arbitration system. The false testimony by Gary’s doctors…

To be continued . . . . .
